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MUNICIPAL HOME RULE. 

NO principle of law is more firmly established than that 
municipal corporations are the creatures of the legislature, 
which may enlarge, abridge or entirely withdraw their powers in 
its own discretion. 1 With the single exception that municipal 
property owned by the corporation in its own right may not 
be taken from it, the legislature has, by common law, absolute 
power over municipal affairs. While the early constitutions 
of nearly all the commonwealths contained bills of private 
rights, municipal corporations were considered as so com- 
pletely governmental in character that they could not safely 
be protected against legislative interference, except in so far 
as such protection was afforded to them as owners of private 
property. The existence of such a rule of law makes it 
possible for the legislature to exercise control not only over 
such of the functions discharged by the city as interest the 
state as a whole, but also over matters of a purely local and 
quasi private character. That the legislature has, as a matter 
of fact, controlled both these fields, needs no demonstration. 
In some of our commonwealths its attitude has been more 
worthy of censure than in others ; but in all alike it has failed 
to distinguish between matters of a public character, in which 
its interference is justified, and matters of a private character, 
which should belong within the realm of municipal local au- 
tonomy. 

1 Meriwether vs. Garrett, 102 U. S., 472-511 ; Rogers vs. Burlington, 3 Wal- 
lace, 654. 
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The attitude of the legislature toward municipal corporations 
is, however, very largely excusable, and for several reasons. 
In the first place, under a system of constitutional law which 
relies upon a written constitution and its maintenance through 
the courts, rather than upon the wisdom of the legislature, for 
the protection of the sphere of individual freedom, the legis- 
lature is liable to throw off the responsibility for its action upon 
the courts; and the habit thus formed with regard to ordinary 
private rights becomes extremely disastrous when applied to 
legal persons like municipal corporations, which are not, like 
natural persons, protected by the constitution. In the second 
place, the fact that many functions of central concern are dis- 
charged by municipal corporations or by their officers, makes 
it absolutely necessary for the legislature at times directly to 
interfere in the administration of city affairs, so far as they 
involve matters which affect the state as a whole. The habit 
of interference is then insensibly extended to matters which 
do not at all affect the central government of the state or the 
interests of the community at large. 

This — from the scientific point of view — unwarranted ex- 
tension of the legislature's control is further a natural result of 
the rule that has been almost universally adopted as to municipal 
powers. No better or more authoritative statement of this 
rule can be found than that given by Judge Dillon and approved 
by many of the latest judicial decisions : 

It is a general and undisputed proposition of law that a municipal 
corporation possesses and can exercise the following powers, and 
no others: First, those granted in express words. Second, those 
necessarily or fairly implied in or incident to the powers expressly 
granted. Third, those essential to the declared objects and pur- 
poses of the corporation, not simply convenient, but indispensable. 
Any fair reasonable doubt concerning the existence of power is 
resolved by the courts against the corporation, and the power is 
denied. 1 

The necessary result of such a rule of law, with the accom- 
panying strict construction which is usually adopted, 2 is that 

1 Dillon, Municipal Corporations, fourth edition, p. 145. 2 Ibid., 148. 
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municipalities must often apply to the source of authority, that 
is, to the legislature, for an increase of power, in order to re- 
move any doubt as to the existence of particular powers which 
it is desired to exercise, but which are not clearly conferred 
by the charter. This condition of things has been aggravated 
by the fact that originally in this country all city charters 
were to be found in special acts, the passage of which, with 
their amendments, necessitated frequent action by the legis- 
lature with regard to municipalities. The legislature, being 
called upon continually to legislate thus with regard to purely 
local matters, easily became accustomed to consider itself the 
proper authority to regulate such matters, as well as those in 
which the municipality acts as the agent of the state govern- 
ment. There has been an utter failure to distinguish any 
sphere of municipal home rule into which the legislature should 
not intrude. 

The undoubted and well-recognized evil of continual legis- 
lative interference in purely local matters has caused a 
resort to the remedy which had before been employed in pro- 
tecting the sphere of freedom of private citizens. We have 
in many instances incorporated into our later constitutions pro- 
visions which limit very largely the power of the legislature 
to interfere with the affairs of municipal corporations. Thus 
the constitutions of many of the commonwealths direct the 
legislature to provide by general laws for the incorporation of 
cities. In others the legislature is forbidden to pass special 
laws relative to particular matters of local concern, e.g., relative 
to highways and streets. Finally, in some of the constitutions 
it has been enacted that the officers of municipal corporations 
shall be elected by the people thereof, or appointed by the 
municipal authorities in such manner as the legislature shall 
provide. 1 In a few states the constitutional provisions are 
even more stringent. Thus in Missouri, California and Wash- 

1 See Stimson, American Statute Law, I, p. no, sec. 500; p. 102, sec. 441; 
p. 95, sec. 395; p. 47, sec. 210 E 5. See also the constitution of New York, 
art. x, sec. 2 ; art. xii, sec. 2. 
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ington it is further provided that cities of a certain size shall 
have the right to frame their own charters. 1 

This method of securing to these quasi-public persons called 
municipal corporations their sphere of individual liberty and 
freedom of action has the usual disadvantage of drastic remedies : 
it is liable to produce greater evils than those which it was 
intended to remove. Thus, there is usually in a state at least 
one city whose institutions, resulting from its situation, are so 
peculiar as to render almost impossible the application to it of 
a rule which may be applied with advantage to the cities of 
the state as a whole. The dangers of the Procrustean procedure 
necessary in such cases are, it is true, avoided in a measure by 
the method adopted in Missouri, California and Washington, 
where cities of a certain size have the power to frame their own 
charters ; and such dangers completely disappear under the 
system of securing municipal home rule adopted in the recent 
constitution of New York, which provides for a suspensive veto, 
to be exercised, after a public hearing, by the municipal authori- 
ties of the city affected, upon all special legislation relating to 
municipal property, affairs or government. 2 But in all these 
cases of constitutional restriction we are confronted by an ex- 
tremely important and perplexing legal problem. Before any 
restriction has been inserted in the constitution, the question 
as to the limits of the sphere of municipal activity is a question 
largely of academic interest ; but just so soon as such a 
restriction becomes a provision of the positive law, the deter- 
mination of the sphere of municipal activity which is to be 
protected against encroachments by the legislature becomes a 
problem of supreme legal importance ; for upon its solution 
depends the constitutionality of many acts of the legislature 
relative to municipal competence. 

The most important provisions contained in the common- 
wealth constitutions relative to the power of the legislature to 
create and regulate municipal corporations are of two kinds : 

1 See Oberholtzer, " Municipal Home Rule," in the Annals of the American 
Academy of Political and Social Science, III, 736. 

2 New York constitution, art. xii, sec. 2. 
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First, those which forbid the legislature to grant corporate 
powers by special act ; second, those which forbid the legislature 
to pass special acts regulating " county, city or town affairs " 
or the " internal affairs of counties, cities or towns," or which 
assure to municipalities the right to elect their own officers. 
Often we find at the same time a positive injunction laid upon 
the legislature to provide for the incorporation of cities by 
general law. 

These constitutional provisions do not, indeed, attempt so 
much to limit the regulative power of the legislature over 
municipal corporations as to insist upon the exercise of this 
power in a particular manner. At the same time, they tend 
indirectly to strengthen the position of municipal corporations 
over against the legislature ; for the prohibition of special laws 
often prevents the legislature from interfering in matters of 
purely local concern affecting some particular municipal 
corporation, and obliges it to delegate much greater powers 
than it otherwise would delegate to local bodies. The exact 
degree of limitation upon the power of the legislature over the 
localities that results from these constitutional provisions can 
be determined only by the answers to two questions : First, 
what is a special act under the constitution ? and second, what 
are the corporate powers which may not be conferred by special 
act, or what are the " affairs " or the " internal affairs " of the 
corporation which may not be regulated by special act ? 

I. What is a Special Act ? 

The recent constitution of New York is almost the only one 
which specifically defines a special act. Such an act is said 
to be one which affects less than all the cities of one of the 
classes of cities for which the constitution provides. In the 
other commonwealths the answer to the question is left to the 
courts in their construction of the constitution. 

It is to be noticed here, in the first place, that the courts do 
not hold themselves precluded from investigating facts by the 
passage of an act which is general in form, but which is 
actually special in its application. The Illinois constitution 
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forbids the legislature to pass special laws regulating county 
and township affairs. In the case of Devine vs. Cook County, 1 
it was held that an act applying to counties of over one hundred 
thousand inhabitants whose purpose was to erect a court-house, 
jail and other public buildings, and to fund the floating debt of 
the county — the act referring to the recent destruction of 
such buildings by fire — was unconstitutional. In this case the 
duration of the law was for six years, and the court in giving 
its opinion said: 

Its very terms preclude it from having any application to any 
county except the County of Cook ; for we take judicial notice no 
other county in this state contains over one hundred thousand in- 
habitants, nor can it be expected by any ordinary influx or increase 
of population, that any other county will have that population within 
the brief period fixed for the duration of this law, namely, within a 
period of six years from the time the act should take effect. 

While this case is one of the few which expressly lay down 
the principle that the courts will take judicial notice of the 
facts surrounding the act, almost all the decisions which the 
courts have been called upon to make in the construction of 
similar constitutional provisions are really based upon this 
principle. 

On the other hand, the courts do not attempt to prevent the 
legislature from classifying municipal corporations. It is ex- 
plicitly declared in many cases that, notwithstanding the exist- 
ence of a constitutional provision prohibiting special acts, the 
legislature may still classify municipal corporations, since it is 
practically impossible to pass one general law which can be 
applied with advantage to all the municipalities of the state. 
And further, provided the method of classifying is proper, the 
courts regard as constitutional a classification which may, at 
the time it is made, place only one individual in a class. 2 They 
insist, however, that the classification shall be based upon the 
varying necessities of the different municipal corporations 

1 84 Illinois, 590. 

2 In some cases the constitution itself provides explicitly for a classification of 
cities, and fixes the number of classes — generally four. 
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within the state. Thus, in the case of State vs. Hammer, 1 the 
court says : " The marks of distinction on which the classifica- 
tion is founded must be such, in the nature of things, as will 
in some reasonable way at least, account for or justify the 
restriction of the legislature." An example of legitimate 
classification would be found, the court suggests, 

in a law that should give to all cities in the state situated on tide 
water, the privilege of using such water in connection with sewers. 
In such an enactment, but a part of the cities of the state would be 
embraced, but the classification would be lawful and proper, inas- 
much as the places embraced would be possessed of a characteristic 
distinct from those possessed by the excluded places, such character- 
istic being of such a nature as to afford a reasonable ground for such 
special legislation. 

Another instance of a proper basis of classification is to be 
found in Bronson vs. Oberlin. 2 In this case it was held that 
under a constitutional provision which prohibited the legisla- 
ture from granting corporate powers by a special act, it was 
perfectly proper for the legislature to pass an act affecting 
only incorporated villages "having within their limits a col- 
lege or a university," inasmuch as the presence of such an 
institution might give to the village a characteristic which was 
peculiar to itself. In this particular case the act attempted 
to regulate matters connected with excise administration. In 
the case of Van Riper vs. Parsons 3 this principle was carried 
still further. Here it was held that an act to repeal all acts 
which gave to the Senate and General Assembly in joint meet- 
ing the appointment of commissioners to regulate municipal 
affairs, was valid, notwithstanding the fact that it applied to 
only one city ; and the court said in rendering its opinion : 

The law in all its provisions is general, broad enough to reach 
every portion of the state and abating legislative commissions for the 
regulation of municipal affairs, wherever they existed. Such com- 
missions are distinguished from other sorts of municipal governments 
by characteristics sufficiently marked and important to make them 

1 42 New Jersey Law, 435. 2 41 Ohio State, 476. 

3 40 New Jersey Law, 123. 
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clearly a class by themselves, and upon the whole of this class this law 
operates equally by force of terms which are restricted to no locality. 
A law so framed is not a special or local, but a general law, without 
regard to the consideration that within the state there happens to be 
but one individual of the class or one place where it produces effects. 

Population also has been held to be a proper basis of classi- 
fication, even if through its application only one individual is to 
be found in the class at the time it is made. Thus it has been 
held that a law putting cities of over three hundred thousand 
inhabitants in a single class was perfectly constitutional, 
although only one city in the state was in the class ; and the 
court said, in rendering its opinion : 

Legislation is intended not only to meet the wants of the present, 
but to provide for the future ; it deals not with the past, but in theory 
at least anticipates the needs of a state healthy with a vigorous de- 
velopment. It is intended to be permanent. At no distant day 
Pittsburgh will probably become a city of the first class. ... In the 
meantime, is the classification as to cities of the first class bad be- 
cause Philadelphia is the only one of the class ? We think not. 
Classification does not depend upon numbers. The first man, Adam, 
was as distinctly a class when the breath of life was breathed into 
him as at any subsequent period. The word is used not to designate 
numbers, but the rank or order of persons or things ; in society it is 
used to indicate equality or persons distinguished by common char- 
acteristics, as, the trading classes, the laboring classes ; in science it 
is a division or arrangement containing subordinate divisions of 
order, genus or species. 1 

The courts do not, however, sustain a legislative classifi- 
cation that is designed to operate only in the present and 
on an existing state of facts, but not in the future. Thus, 
where the constitution provides that the legislature shall not 
pass local or special laws regulating the affairs of counties and 
cities, it has been held that an act providing for the establish- 
ment at once of a reform school in every county having a city 

1 Judge Paxson, who renders the opinion of the court, says that if the classifi- 
cation of cities is not regarded as constitutional, certain cities will be deprived of 
all means of development. Wheeler vs. Philadelphia, 77 Pa. St., 338. See also 
State vs. Pugh, 43 Ohio St., 98. 
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of over fifty thousand inhabitants, is void if it apply in fact to 
only one county. 1 A similar case is that of State vs. Herrman. 2 
Here an act provided that the governor should " appoint and 
commission, in all cities having a population of one hundred 
thousand inhabitants or more, one notary public only to every 
three thousand inhabitants." In another section the act pro- 
vided that all acts inconsistent with it were repealed and that 
the office of every notary public in such city who held a com- 
mission bearing date prior to the passage of the act, and whose 
term of office had not expired at the time the act became a 
law, should be abolished. The act was held unconstitutional. 3 
Again in Pennsylvania, where the constitution prohibits local 
or special laws touching the affairs of cities and counties, an 
act was declared void which regulated the pay and duties of 
certain officers in counties having between 100,000 and 
1 50,000 inhabitants. Though four counties were affected, the 
act was so framed as to apply only in the present, and not to 
affect other counties whose future population might bring them 
within its scope. 4 Another case to the same effect is that of 
Topeka vs. Gillette. 5 Here an act applied to three cities in 
the state and allowed them only fourteen days to begin, and 
fifty-eight days to complete, the action required by its provis- 
ions. It was held that such an act was void under a constitu- 
tional provision forbidding the legislature to confer corporate 
powers by special act. 

This last mentioned constitutional provision was likewise the 
ground of a decision that it was improper for the legislature to 
pass an act referring to cities by name ; as for example, an act 
that "the Cities of Osage, Mission, Wichita, Council Grove 
and the Town of Sabetha in Nemaha County, shall be consti- 
tuted cities of the second class." 6 

Finally the courts, by the great weight of authority, have 
held that classification according to geographical conditions is 

1 State vs. the County Court of Jackson County, 89 Missouri, 237. 

2 75 Missouri, 340. 

3 See also State vs. Township Committee of Northampton, 14 Atlantic Re- 
porter, 587. * McCarthy vs. Commonwealth, no Penn. St., 243. 

6 32 Kansas, 431. 6 City of Council Grove, 20 Kansas, 619. 
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improper under constitutional provisions prohibiting special 
legislation. The ground here is that geographical conditions 
are permanent, and that accordingly any act which at the be- 
ginning of its application is special in character must always 
remain so, and is, therefore, unconstitutional. The strongest 
case upon this point is that of the Commonwealth vs. Patton. 1 
This case arose under an act which provided 

that in all counties of this commonwealth where there is a pop- 
ulation of more than sixty thousand inhabitants and in which there 
shall be any city incorporated at the time of the passage of this act, 
with a population exceeding eight thousand inhabitants, situated at 
a distance from the county seat of more than twenty-seven miles by 
the usually travelled public road ; it shall be the duty of the presi- 
dent judge and of the additional law judge, or either, to make an 
order providing for the holding of one week of court after each regu- 
lar term of court for said county for the trial of civil and criminal 
cases in said city. 

In refusing an application for a mandamus to compel the 
commissioners of the county affected by the act to provide 
suitable buildings for the courts, it was held that the act was 
contrary to a constitutional provision forbidding the legis- 
lature to pass any special or local law regulating the affairs of 
counties and townships. In delivering the opinion of the 
court Chief Justice Paxson said : 

This is a classification run mad. Why not say all counties 
named Crawford, with a population exceeding sixty thousand inhab- 
itants, that contain a city called Titusville, with a population of over 
eight thousand inhabitants, situated twenty-seven miles from the 
county seat ? Or all counties with a population of over sixty thou- 
sand, watered by a certain river or bounded by a certain mountain ? 
There can be no proper classification of cities or counties, except by 
population. The moment we resort to geographical distinctions, we 
enter the domain of special legislation, for the reason that such 
classification operates upon certain cities and counties to the perpet- 
ual exclusion of all others. . . . That is not classification which 
merely designates one county in the commonwealth and contains no 

1 88 Pennsylvania State, 258. 
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provision by which any other county may by reason of its increase 
of population in the future come within the class. 1 

II. What are Municipal Affairs ? 

A consideration of the cases which have been decided rela- 
tive to this question will lead to the conclusion that to the 
courts which have been called upon to consider the matter, the 
special character of the act involved has assumed much greater 
importance than the general character of the powers which the 
legislature is forbidden to grant by special act. The deci- 
sions do not reveal any very definite conclusion as to what are 
corporate or municipal or internal, as distinguished from gov- 
ernmental affairs, and the judges have been wont to apply the 
prohibition of special legislation without discrimination to all 
matters actually attended to by the territorial divisions or their 
officers. 2 This failure to discriminate has resulted in an 
unduly wide interpretation of the term corporate, municipal or 
internal affairs, which is made to include many matters that, 
in other branches of the law, are regarded as public and gov- 
ernmental in character. Thus in the case of Commonwealth 
vs. Patton, considered above, it was held that a special act 
affecting the system of judicial administration came within the 
constitutional prohibition of special acts relating to the affairs 
of counties and towns. In the same way it has been held that 
special acts relating to township roads and the police force 
were, under a similar prohibition, unconstitutional. 3 In most 

1 To a similar effect is the New Jersey decision in the case of State vs. Philbrick, 
15 Atlantic Reporter, 579. Here an act referring exclusively to boroughs which 
are sea-side resorts, was held unconstitutional, the court saying : " Contiguity to 
sea is no ground for the existence of a different rule in respect to the general 
amount of taxes to be raised [the act affected the method of raising taxes], and 
I am clear that no reason can be suggested why the power to designate the 
amount should, in boroughs not lying on the ocean, be committed to the people 
at large, while in boroughs on the sea the power should be placed in the hands 
of commissioners." See also the case of Clark vs. Cape May, 14 Atlantic Re- 
porter, 581, which referred to sea-side boroughs and adopted a different method 
for the organization of their police force. 

2 Cf. Horton vs. Mobile School Commissioners, 43 Ala., 598. 

8 State vs. Township Committee of Northampton, 14 Atlantic Reporter, 587 ; 
Board of Chosen Freeholders vs. Buck, 51 New Jersey Law, 155; Clark vs. Cape 
May, 14 Atlantic Reporter, 581. 
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other branches of the law all these matters — the administration 
of justice, of highways and of the police — are regarded as 
matters rather of central than of local concern. 

On the other hand it has been held that, notwithstanding 
the existence of a constitutional provision forbidding the legis- 
lature to incorporate cities, towns and villages by special act, 
the legislature may by such an act provide for the incorpora- 
tion of a sanitary district, with powers of taxation, which has 
no regard for existing boundaries of previously created munici- 
palities. Such a construction enables the legislature practi- 
cally to take out of the control of the districts which have been 
incorporated prior to the passage of the constitution, the man- 
agement of all those matters which may be put under the rather 
vague term " sanitary affairs," many of which are somewhat 
local in character. This opens the way for an almost complete 
nullification of the constitutional provision. 1 

The only court which has clearly seized the distinction 
between corporate and governmental powers would seem to 
be that of Ohio. In this state the conferring of corporate 
powers by special act is not permitted by the constitution. 
But the court has held that it was perfectly proper for 
the legislature to provide by special act for the appointment of 
a board of police commissioners in a city, on the ground that 
the board upon which the powers were conferred was not a 
corporation, and that therefore the statute, though special, was 
not unconstitutional. 2 

Notwithstanding the general failure to discriminate between 
municipal and purely governmental affairs, it may, perhaps, be 
well to consider the decisions which have held unconstitutional 
special acts interfering with internal affairs of various districts. 
In the first place it has been decided that the legislature may 
not provide a general system of administrative organization for 

1 Wilson vs. Board of Trustees, decided in Illinois and reported in 27 North- 
Eastern Reporter, 203. See also People vs. Draper, 15 N.Y., 532; Metropolitan 
Health Board vs. Heister, 37 N.Y., 661; People vs. Pinckney, 32 N.Y., 397. 

2 See State vs. Covington, 29 Ohio State, in, approved in State vs. Baugh- 
man, 39 Ohio State, 455. This case seems to be cited with approval also in the 
case of State vs. Constantine, 42 Ohio State, 437. 
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a particular county. Such an act is held to regulate its inter- 
nal affairs. 1 It is improper also by special act to extend the 
boundaries of a particular city. 2 Further, it has been gener- 
ally held that any attempt of the legislature to regulate the 
duties or salaries of municipal officers, i.e., officers whose duties 
are in connection with the public works of the city, is forbidden 
by any of these constitutional provisions. 8 

A number of cases have arisen in the courts of Illinois on 
the question as to what are corporate officers and corporate 
powers. The constitution provided that the legislature should 
not grant power to levy taxes for corporate purposes to other 
than corporate officers. An act having been passed giving 
powers of taxation for levee and drainage purposes to a private 
company, the court said : 

As the object of the constitutional clause was to prevent the 
legislature from granting the power of local taxation to persons over 
whom the population to be taxed could exercise no control, it is evi- 
dent that by the phrase " corporate authorities " must be understood 
those municipal officers who are either directly elected by the popu- 
lation or appointed in some mode to which they have given their 
consent. 4 

This case is of value not only in so far as it defines the term 
"corporate authorities" under the laws of Illinois, but also as 
it indicates that drainage and sewerage powers are corporate 
rather than governmental in character. In this state it has also 
been held that the construction and maintenance of parks is to 
be regarded as a corporate purpose, that officers for the admin- 

1 Mortland vs. Christian, 52 New Jersey Law, 521, 537. 

2 City of Wyandotte vs. Wood, 5 Kansas, 603. See also City of Westport vs. 
Kansas City, 103 Missouri, 141, where it was held that when the constitution 
gives cities power to frame charters for their government consistent with and sub- 
ject to the constitution and laws of the state, if a charter contains a provision 
fixing the limits of the city, the legislature may not, by special act, change these 
limits. But see State vs. Warner, 4 Washington, 773, where it was held perfectly 
proper for the legislature, under such a constitutional provision, to extend the lim- 
its of a city, provided that they were not fixed by the charter. 

8 State vs. Pugh, 43 Ohio State, 98, no; McCarthy vs. Commonwealth, no 
Pennsylvania State, 243; State vs. Simon, 22 Atlantic Reporter, 120. 

4 Harward vs. The St. Clair & Monroe Levee & Drainage Co., 51 Illinois, 130. 
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istration of parks are corporate authorities, and that, therefore, 
the legislature could not appoint certain persons as park com- 
missioners and give them the power to purchase and construct 
parks to be paid for by a municipal corporation. Where the 
legislature had attempted to do this the courts refused a man- 
damus to force the city of Chicago to issue bonds. 1 A some- 
what similar conclusion was reached by the courts of Michigan 
in what is known as the Detroit Park case. 2 

In this last case Judge Cooley advanced the view that our 
system of government is based upon a right in different 
localities to govern themselves, and that an attempt by the 
legislature to construct city parks without the consent of the 
city violates this fundamental right, and would, therefore, 
even in the absence of a specific prohibition, be unconstitu- 
tional. The same decision was reached also in the case of 
People vs. Hurlbut. 3 Here the legislature had passed an act 
to establish a board of public works for the city of Detroit, 
and had named the members of the board in the act. The 
court held that the act was unconstitutional, not only on the 
general ground that the privilege of local self-government 
was a part of the American system, but also because the 
constitution of Michigan provided that municipal officers 
should be elected or appointed in such manner as the 
legislature might direct. It was held that this provision, 
taken together with other provisions of the constitution, 
assumed that such municipal officers were to be elected or 
appointed by the people or the authorities of the municipality, 
and that the legislature had no right to assume control over 
the appointment of officers who, like commissioners of city 
works, were purely local in character. In Ohio, however, 4 
a general act which gave the governor power to appoint 
boards of public works in cities was held to be perfectly con- 
stitutional ; and in Massachusetts the view is repudiated that, 
in the absence of special constitutional provisions, the Ameri- 

1 People vs. the Mayor, etc., of Chicago, 51 Illinois, 17. 

2 People vs. the Detroit Common Council, 28 Michigan, 228. 

8 24 Michigan, 44. * State vs. Smith, 44 Ohio State, 348. 
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can system is based upon the local self-government idea. 1 
Finally, this right of home rule is not recognized even in such 
states as California, where certain cities have the right to frame 
their own charters subject to general laws. There it has been 
held that a general law passed subsequent to the charter will 
supersede the charter. This has been held both as to police 
courts and as to local assessments. 2 

The constitutional restrictions under consideration have 
been construed as preventing the legislature from providing 
by special act for the issue of bonds to build public buildings 
in counties; 3 for the establishment of a reform school; 4 or 
for a system of taxation and local assessment. 5 A somewhat 
similar conclusion has been reached in California. The con- 
stitution of this state provides 

that it shall be the duty of the legislature to provide for the organi- 
zation of cities and incorporated villages, and to restrain their powers 
of taxation and assessment ; [and] that each county, town, city and 
incorporated village shall make provision for the support of its own 
officers, subject to such restrictions and regulations as the legislature 
may prescribe. 

The court held, on the basis of these provisions and of the 
general principles of American local self-government which 
were declared to be embodied in these provisions and in the 
constitution as a whole, that the legislature could not order an 
improvement of a local character to be made in the city and 
levy an assessment to pay for it. 6 

In the absence of constitutional limitations on the legis- 
lature its power has been recognized as including all such 
acts as have been mentioned, even without the consent of the 

1 Commonwealth vs. Plaisted, 148 Massachusetts, 375. 

2 Thomson vs. Ashworth, 73 Cal., 73 ; People vs. Henshaw, 76 Cal., 436; 
ex fiarte Ah You, 82 Cal., 339 ; Davies vs. Los Angeles, 86 Cal. 37. 

3 Devine vs. Cook County, 84 Illinois, 590. 

4 State vs. County Court of Jackson County, 89 Missouri, 237. 

6 State vs. Philbrick, 15 Atlantic Reporter, 579; Gilmore vs. Norton, 10 
Kansas, 491, 503. See also Atchison vs. Bartholow, 4 Kansas, 124. 

6 See People vs. Lynch, 51 California, 15, and Schumacher vs. Toberman, 56 
California, 508. 
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municipal corporation. Thus it may force a city to expend 
money and even incur indebtedness to erect public buildings, 1 
to construct a bridge, 2 and to pay private claims not legally 
binding. 3 

The question, what is a municipal, as distinguished from a 
central or state officer, has also arisen. It must be confessed 
that the cases upon this point are not very satisfactory, nor 
are they very numerous, except where police officers are con- 
cerned. It has, however, been held in Missouri 4 that the 
mayor is a municipal officer. Further, as has already been 
pointed out, the courts of Illinois or Michigan have held that 
drainage, levee and park officers and officers for municipal 
public works are municipal or corporate officers. 5 As to police 
officers the decisions are conflicting. The courts of Michigan, 
Massachusetts, Nebraska, Kansas and Maryland hold that they 
are state and not local officers ; 6 the courts of Kentucky and 
New York hold that they are local and municipal officers. 7 It 
is only fair to the courts of New York to say, that when the 
legislature undertook to form several existing municipal corpo- 
rations into large districts for police administration in its various 
branches, such as the preservation of the peace and the care 
of the public health and safety, it was held that the constitu- 
tional provision which assured to cities the right to elect their 
own officers did not prevent the legislature from providing 
for the appointment by the governor of the officers placed 
at the head of the new districts. 8 In the case of Astor vs. The 
Mayor 9 the court went still further, and held that the legis- 

1 Perkins vs. Slack, 86 Pa. St., 382 (Philadelphia City Hall case). 

2 Philadelphia vs. Field, 58 Pa. St., 320; Pumphrey vs. Baltimore, 47 Md., 145. 

8 Guilford vs. Supervisors, 13 N.Y. 143; Mayor, etc., of New York vs. Tenth 
National Bank, in N.Y., 446; Brewster vs. Syracuse, 19 N.Y., 116. 
4 Britton vs. Streber, 62 Missouri, 370. 

6 Supra, p. 13. 

8 People vs. Mahaney, 13 Michigan, 481; Commonwealth vs. Plaisted, 148 Mas- 
sachusetts, 374 ; State vs. Seavey, 22 Nebraska, 454 ; State vs. Hunter, 38 Kansas, 
578; and People vs. Mayor, 15 Maryland, 376. 

7 Shad vs. Crawford, 3 Metcalfe, Kentucky, 207 ; People vs. Albertson, 55 N.Y., 
50. See also Evansville vs. The State, 1 18 Indiana, 426; State vs. Denny, ibid., 382. 

8 People vs. Draper, 1 5 N.Y., 532 ; Metropolitan Health Board vs. Heister, 37 
N.Y., 661 ; People vs. Pinckney, 32 N.Y., 397. 9 66 N.Y., 567. 
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lature might confer local-assessment powers, which had there- 
tofore been exercised by the common council, upon commis- 
sioners of parks who had been appointed by the governor 
and the senate. This would seem to indicate that the legis- 
lature might take the management of city parks also into its 
own control. 

This review of the decisions of the courts in construction of 
the constitutional provisions intended to insure to municipal 
corporations a greater freedom from legislative interference, 
cannot fail to impress us with the feeling that these provisions 
have not fulfilled the expectations of those who advocated 
their passage. The courts have, indeed, given a very wide 
meaning to the term municipal or local or internal affairs, 
including within it many matters which, in other branches 
of the law, are regarded as governmental and not corporate 
in character — as affecting the state as a whole, rather than 
a locality. But the term special act has been so narrowly 
defined as actually to permit the legislature, at almost any time 
that it may see fit, to frame a law that will apply to only one 
of the cities within the state, and yet will be perfectly consti- 
tutional. It may be logical to distinguish, as the courts have 
done, between an act which has merely temporary application, 
and which, if special, will be unconstitutional, and an act which 
is passed for all time, which may thus eventually be applicable 
to all of a class, and which is therefore constitutional even if 
at the time of its passage it affects only one city ; but such a 
distinction certainly renders the constitutional provisions almost 
futile for any purpose of securing to municipal corporations 
immunity from special legislative action. 

We can hardly blame the courts, however, for their interpre- 
tation of these constitutional provisions. For we must admit 
that classification of cities is permitted under such provisions. 
As Judge Paxson points out, 1 if the classification of cities is 
not regarded as constitutional, certain cities will be deprived 
of all means of development. But when we once admit that 
1 Wheeler vs. Philadelphia, 77 Penn. State, 338. 
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classification of cities is proper, the logical result must be that 
which the courts have reached. The truth is, this device for 
insuring to municipal corporations that power to govern them- 
selves which is everywhere regarded as extremely necessary, 
is not elastic enough under our system of enumeration and 
strict construction of municipal powers. No general law that 
has to descend into details can apply with advantage to all the 
cities within the scope of its operation. It is clearly impossible, 
in a state where the geographical conditions vary widely in dif- 
ferent parts, to pass a general law which, even at any given 
time, will permit all the cities to make the best use of their 
powers. Much more evident, when we consider the changes 
of economic and social conditions under our present rapidly ad- 
vancing civilization, is the impossibility of framing any general 
law touching details of municipal life, for application to the 
future as well as to the present. On this account, even in some 
of the states which have constitutional clauses for ensuring 
home rule, we hear from time to time the demand for a return 
to the old method of special charters and special and local 
legislation. Such a demand was made only a few years ago in 
New Jersey. When we remember how little effect the con- 
stitutional provisions forbidding special legislation have had, 
the demand for a return to unlimited special legislation is 
strong evidence of the impracticability of the present system. 
The Missouri method, which has been adopted also in California 
and Washington, is little better than the more common one. 
For here, while the right of framing their own charters is 
secured to certain cities, general laws may modify the charters 
adopted, and general laws may be very special in their 
application. 

These considerations are not, however, the only ones which 
militate against such methods of regulating municipal affairs. 
The fact that in this country during the last century the muni- 
cipality has become of great importance as an agent of the state 
government, makes it absolutely necessary that the latter shall 
have a large measure of control over the former. Were the 
municipality now what it was in its early history, merely an 
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organization for the satisfaction of local needs, this control 
would not be so necessary; but under present conditions its 
existence and its frequent exercise are indispensable to the 
proper and uniform administration of many matters which 
are usually attended to by municipal officers. The great dif- 
ficulty which the courts have had in distinguishing municipal 
from public or governmental affairs, makes it extremely haz- 
ardous to tie the hands of the legislature, which is in our 
system the only guardian of uniform administration. If the 
legislature is deprived of its control, business of a really general 
character may be variously conducted in different parts of the 
state, with a resulting lack of uniformity and an unequal dis- 
tribution of the burdens of the people ; or it may be attended 
to inadequately by the officers of some particular municipal 
corporation, with disastrous effect to the people of the state at 
large, as, e.g., in the case of the public health. These dangers, 
it must be conceded, are very largely avoided by the narrow 
definition which the courts have given to the term special act ; 
but it must also be admitted that in avoiding these dangers the 
courts have, at the same time, almost nullified the constitutional 
provisions which they were called upon to interpret, and have 
left the municipality, almost as much as before the adoption 
of these provisions, at the mercy of the legislature. 

Thus, from whatever point of view we regard the matter, we 
are forced to the conclusion that the now usual methods of 
providing for municipal home rule are not proper for the 
United States. It was undoubtedly this conclusion which 
forced the recent constitutional convention of the State of 
New York to abandon them all, and to incorporate into the 
new constitution which was adopted last November a provision 
which is quite novel in American constitutional law, — a pro- 
vision framed in such a way as both to avoid the possibility of 
its complete nullification by the courts through their power of 
interpretation, and also to afford an elastic and adaptable 
method of regulating the relations of the legislature to municipal 
corporations. The new constitution distinctly defines special 
acts relative to cities. It provides that all cities shall be 
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classified according to population, the first class including those 
having a population of 250,000 or more, the second class, 
those with a population of 50,000 and less than 250,000, and 
the third class embracing all other cities. It goes on then 
to say : 

Laws relating to the property, affairs or government of cities 
and the several departments thereof, are divided into general and 
special city laws. General city laws are those that relate to all the 
cities of one or more classes. Special city laws are those which 
relate to a single city or to less than all the cities of a class. 

But the constitution does not take the further and dangerous 
step of prohibiting special legislation. It provides merely that 
a copy of every special city bill shall be immediately trans- 
mitted to the mayor of each city affected by it, and that either 
the mayor or the mayor and council of the city concurrently 
shall, after a public hearing, signify either approval or dis- 
approval of the particular bill. In case of disapproval the 
bill may not become a law until it has been reenacted by the 
legislature ; and in all cases it is subject, like other bills, to 
the action of the governor. The constitution further provides 
that the bill must be acted upon by any city affected by it 
within fifteen days after receipt of a copy thereof by the city 
officials, and failure of a city to take action is to be regarded as 
a disapproval of the bill. Finally it is provided that in all 
cases special city laws shall, after they have been finally 
passed, have added to their title "accepted by the city" or 
"passed without the acceptance of the city," as the case 
may be. 

While this method of limiting the power of the legislature 
over cities does not, of course, ensure to the cities an absolute 
immunity from legislative control over purely local matters, it 
corrects the most serious evil of the old system of special and 
local legislation. This was that many city bills were rushed 
through the legislature without the knowledge of the officers 
of the city or without the knowledge of the people of the city 
who might be affected by the laws. Now, however, the consti- 
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tution specifically requires the legislature to give public notice 
and an opportunity for a public hearing concerning any such 
bill in every city to which it relates. 

The New York method does not, it is true, provide the same 
securities for good legislation as are to be found in the English 
method of special legislation. There, all local legislation is 
hedged about with so many formalities by the standing orders 
of Parliament, and must conform in so many respects to the 
provisions of certain laws known as "clauses acts," that it is 
not an easy matter to get it through Parliament, and when 
passed, it is seldom of an objectionable character. But 
we have every reason to hope that the new constitution of 
New York has offered an adequate remedy for one of the 
greatest evils in our system of regulating municipal cor- 
porations. If we may in the future obtain an equally satisfac- 
tory solution of the problem of concentrating official respon- 
sibility, and if we may see a greater interest in municipal 
politics developed as a result of the greater privileges of home 
rule which we have obtained, we may hope that our cities 
will be much better governed than they have been in the 
past. Without the development of such an interest, however, 
little improvement can be hoped for. No mere change in 
legislation can be expected to do much for us. No system of 
government, however well devised, can be satisfactorily admin- 
istered unless the people, upon whom the responsibility finally 
rests, regard the government as their own. But the indiffer- 
ence which has been too evident in many of our large 
municipalities has undoubtedly been in part due to the feeling 
of the people that their efforts were of little avail. So much 
of interest to the city of New York, for example, has been at- 
tended to at Albany rather than in the city itself, that the 
citizens might well be excused for failing to come forward, 
knowing that their efforts could be at any time, and as a matter 
of fact had in the past often been, frustrated by the legislature. 

Frank J. Goodnow. 



